INDEX TO VOLUME XXVIL 


ADMINISTRATORS AND EXECUTORS, 


1. D. applies for administration on H’s estate. In op- 
position, a will is produced, but the will does not con- 
vey the entire estate of H.,and the Ordinary grants to 
D. administration on that part of the estate disposed of 
by the will. B. resisted before the Ordinary the grant 
to D., and appealed to the Superior Court, where he 
moved to dismiss the application of D. for the admin- 
istration. The Court granted the motion. 

Held, That, inasmuch as the executor of the will, was 
not known in the record, or that he had propounded 
the will, or that he would administer if the will were 
established, the Court below erred in dismissing the 
application. Dean vs. Biggers, - - 


2. If the will requires the executor to divide the ne- 
groes of the estate, into shares, and give the shares to 
the legatees, and he gives a negro toa legatee without 
such a division, and the legatee sells the negro, the fact 
that the executor omitted the division, is a matter that 
may affect the executor as between him and the other 
legatees, unless they have acquiesced for a long time, 
in the executor’s course, but it is not a matter which 
can affect the person who purchases the negro from 
the legatee. Russell vs. Kearney, - - 
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3. If there be a joint administration, and only one ad- 
ministrator sue, the non-joinder of the other cap only 
be taken advantage of by plea in abatement, and that 
being a dilatory plea, the truth of it must be sworn to. 
If the administrator, not joined, be a femme,and she 
marry during the pendency of the action, it is not ne- 
cessary to amend the declaration at the trial, by adding 
her as a party, or to prove that, on her marriage, her 
letters of administration were revoked, and to pass an 
order for the suit to proceed in the name of the admin- 
istrator who alone sued; butif this be done, it does not 
vitiate the proceedings, Macon § West. Railroad vs. 


Davis, . - - - 


4, The administrator of an intestate’s estate has a quali- 
fied interest in the real estate of his intestate, for the 
payment of debts and making distribution; and if it 
is not required for either purpose, his failure to sue a 
tenant in possession must not be held to prejudice the 
heirs at law. Scoté vs. Newsom, - . 


5. Letters testamentary should be granted in the county 
of the testator’s residence, at the time of his death. 


McBain et al. vs. Vimbish, - ‘i ‘ 


6. John Rushin died, leaving a will with three execu- 
tors, Shad. R. Felton, Jno. C. Rogers, and Wm. Rushin. 
Felton took possession of the estate, and proceeded to 
execute the will, but before executing fully, himself 
died, leaving a will and two executors. Shortly after- 
wards, Rodgers also died, and Wm. Rushin moved into 
Alabama. John Rushin left no debts. Some of the 
legatees under the will of Jno. Rushin, sued the execu- 
tors of Felton in equity for their legacy, 

Held, That the suit lay. Rushin et al. vs. Young et al, : 


7. A suit in equity against a person who was an admin- 
istrator, was a suit to which, he might plead as ad- 
ministrator; a suit in which, the decree might be 
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against him as administrator; a suit the title set up, 
in which, was good against him only as administrator ; 
a suit the prayer in which, was against him as admin- 
istrator. 
Hfeld, That itwasa suit against him as administrator, 
and therefore, that he had the right to appeal without 
giving security. Jrving, guard., vs. Melton, adm’r, 


8. Wm. Taylor gave to Philip F. Sapp, a receipt in the 
following words: “Received of Philip F. Sapp, ad- 
ministrator of Milledge Sapp, deceased, the following 
promissory notes for collection,” (stating them)—* pay- 
able to Milledge Sapp, or bearer. The executors of 
Philip F. Sapp sued the administrator of Taylor, 
on this receipt. There was evidence sufficient to 
authorize the jury to conclude, that this contract of 
collection, was made with Philip F. Sapp in his. zndi- 
vidual, and not in his official character. The Court 


granted a non-suit, Ze/d, That the Court ought not 
tohavedoneso, /Vorrill et al. vs. Taylor, adm’r, 


9. A Court of Equity will not enjoin an administrator 
from suing to recover a tract of land, for the benefit 
of the heirs, notwithstanding the seven years bar has 
attached, when one of the only two heirs, was before 
and at the time of the intestate’s death, and has been 
ever since, non compos mentis; and the other a feme 
covert, abandoned by her husband, who would not sue, 
and the wife, by reason of her coverture, could not. 
Fieming, adm’r, vs. Collins, - - 


10. The only source, in general, from which an admin- 
istrator with the will annexed, can derive the power 
tosell the slaves held by him, as administrator, is the 
will, or an order of the Court of Ordinary. Lawrence, 
adnv’r, vs. Philpot, guard’n - - . 


330 
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il. A, dies testate in Henry county. His willis proven 
and admitted to record in thatcounty. An application 
is made to revoke the letters testamentary, on account 
of the birth of a posthumous child unprovided for. 
In the mean time, that part of Henry county includ- 
ing the testator’s residence, at the time of his death, 
has;been cut off into Spalding; and the administrator 
de bonis non cum testamento annexo, has removed to 
Texas, 

Held, That Henry county had jurisdiction of the pro- 
ceeding; that the rightto transfer to Spalding wasa 
personal privilege, and that in this and all similar cases, 
all done previous to the application in the original 
county, was rightly done, and valid—McDonatp J. 
dissenting. Knight et al. vs. Knight, adm’r, - 


AGENT. 
See Warranty, 6. 


AGREEMENTS. 


i. A father made advancements to his sons, when he 
was not ina sound state of mind. The sons and the 
daughters agreed, that the advancements should be set 
aside, and the father’s property, including the ad- 
vanced property, divided out among the sons and 
daughters, with an advantage to the sons each, of 
$1,000. 

Held, That there was a sufficient consideration for this 
agreement. Fulton § wife vs. Smith et al. - 


2. Such an agreement is not against public policy. Jd. 


3. Time, when of the essence of an agreement or con- 
tract. Taylor et al. vs. Buldwin et al. - 
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AMENDMENTS. 


1, A person who was a constable, was sued in trespass, 
for tortiously taking some negroes, The constable 
justified under several fo fvs. After the plaintitf had 
closed his evidence, the constable asked leave to 
amend his entries on the fi. fas, by entering on them, 
a levy on the negroes, 

Held, That the Court was right in granting him the 


leave asked for, Gorhum vs. Hood et al. ~ 


2, The plaintiff? in entering up judgment against the 
defendant, an endorser of a uote, omitted to describe 
the contract of endorsement, and the defendant made 
the omission the ground of an affidavit of illegality, 
on the hearing of which, the Court allowed the judg- 
ment to be amended. 


Held, That this was right. Oldiver vs. Ross, 
APPEAL, 


An affidavit, made by one who appeals in forma 
pauperis, of his inability to pay cost, &e, is not 
traversable, Hines vs. Leosser, 


ARBITRATION AND AWARD. 


1. An award of arbitrators at common law, may be-at- 
tacked and set aside for fraud, and the parties against 
whom it is rendered, need not resort to a Court of 
Equity for that purpose. Hurdin vs. Brown, 


2, Under the Act of 1856, an award can only be im- 
peached for fraudin the arbitrators, But at common 
Jaw, an award may uot only be vacated for corruption 
or partiality in the arbitrators, but fora mistake into 
which they have been led by undue means, or into 
which they have been permitted to fall, by the fraud- 

ulent concealment of the party or his agent, Jd. 
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3. Courts, while they may not correct the award, or re- 
vise the decision of the arbitrators, hold it to be against 
conscience to take advantage of an award to enforce 
it, or to seit as a plea to bara defence. Jd. 


4, An arbitration proceeeding under the common law is 
revocable by either party, at any time before the award. 
Davis, ex’or, vs. Maxwell, - - 


5. An exception to an award will not be entertained, 
unless it is warranted by the facts in the record. 
Richardson et al. vs. Hartsfield, - - 


6. The affirmative declaration in the Act of 1856, that 
the arbitrators may adjourn from day to day, does not, 
perhaps, necessarily exclude the idea, that they may 
adjourn for a longer time, should the exigencies of 
the case require it. Jd. 


7. The failure of the arbitrators to sign the award on 
the day on which it is agreed to, does not affect its 
validity. Jd. 


ASSIGNEE. 


A judgment in the hands of, subject to all the defences 
that it would be in the hands of the original plaintiff. 
Rawson vs. McJunkins, - - - 


ASSUMPSIT. 


An action of assumpsit for money had and received, 
will not lie, unless the property of the plaintiff has 
been converted into money, or that which is its equiva- 
lent; and the consumption of the property by the de- 
fendant is not sufficient to authorize this remedy. 
Barlow vs. Stallworth, - - - 


517 
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ATTACHMENTS. 


1. A bond for an attachment need not be taken by, or 

offered for approval by the magistrate who issues the 
attachment, It is sufficient if taken by any other 
magistrate. Such bonds, if objectionable, may be 
amended. Sinith vs. Joiner, - - - 


2. A judgment, in attachment, will be enjoined, if the 
defendant had a good defence to the suit, and his fail- 
ure to make the defence, was owing, not to any fault 
or negligence on his part, but, to the fault of the 
plaintiff Far. §& Ex. Bank vs. Ruse, Patten § Co. 


ATTORNEY—POWERS OF. 


1. May be recorded under the same rules as the deed 
made under them, and when thus recorded, may be 
read in evidence in the same way. Tenant et al. vs. 


Blacker, - - - - ‘ ‘ . 


2. Peavy gaveto Carter,a power of attorney to convey a 
lot of land, Carter, in executing the deed, signed his 
own name, instead of Peavy’s name. But there was 
enough on the face of the deed, to show, that Carter 
intended the deed as Peavy’s, and not as his. 

Held, That the deed was a sufficient execution of the 


power.—Bennine J. Jd. 


3ANKS. 


Under the 17th section of the charter of the Southern 
Bank of Georgia, no action can be brought against 
said bank under said charter, until special demand is 
made of the debt or due claimed by the creditor. Sow. 
Bank Ga. vs. Mec. Sav. Bank, . ‘ 


9 


~ 


52 
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CERTIORARI. 


1, The provision in the Constitution of 1798, conferring 
powerou the Superior Courts to correct errors in inferi- 
or judicatories, by writ of certiarari, does not require 
an Act of the Legislatnre to enforce it. It is explicit 
enough for that purpose. Simith vs. Joiner, - 


2. If it be alleged that material alterations have been 


c 
! 
i 


made in the exceptions to the decision of an Inferior 
Couit, and proof be offered to support such allegations, 


itis error in the Court to refuse to hear it. Jd, 
CHARGE OF THE COURT. 


As to when the evidence is sufficient to warrant. 
Ex’ors of Everett vs. adin’rs of Whitfield, - 


See Frauds, 1, 2. 
CONSTABLES, LEVIES AND SALES BY. 


1, One entry of no personal property, on a Justice’s 
Court fi /a., issufficient to justify a constable in levying 
the f. fu. on land. Carmichael, ex’or, vs. Strawn et al. 341 


See Trespass. 
CONTEMPTS. 


Questions of contempt are for the Court treated with 
the contempt; and its decision ought to be final, ex- 
cept, perhaps, in the case in which, the decision shows 
an enormous abuse of the discretion. Cabot vs. Yar- 
borough et al. - - - - . 





INDEX. 


COSTS. 


1, When a witness is rejected for incompetency, the cost 
for his attendance can ouly be collected out of the par- 
ty at whose instance he was subpenaed. Crozier vs. 


Berry, - - - ‘ 7. . 


2, Cost in cases of peace warrants, when defendant is 
discharged, in discretion of Judge. Keith vs. The 
State, - - : - . : 


See dm’rs and Ez’ors, 7. 


COUNSEL—ARGUMENT AND PROFESSIONAL DE- 
PORTMENT OF. 


The Supreme Court will not control the presiding Judge in 
the Court below, who heard the evidence and tried the 
cause, in deciding how far the remarks of counsel are 
warranted by the evidence before the jury, when it is 
not clear that they were unwarranted. C_bd vs. The 
State, - - - - - - 


See Practice in Superior Court, 4. 


CRIMINAL LAW. 


1. It is not errorin the presiding Judge, to refuse to al- 
low an offender to settle a criminal case of the grade, in 
which he is vested witha discretion to allow the settle- 
ment ornot. McDaniel vs. The Siate, : . 


2. Popular excitement alone, not sufficient of itself to 


postpone the trial of a case, except under extraordiva- 
Iv circumstances. Thonasvs The Niate, 
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3. If there be not a full panel, the challenge should be 


o 


made tothe array. Jd. 


4, A juror upon his voir dire, andin answer to the ques- 
tion, “Is your mind perfectly impartial between the 
State and the accused?” Answers, “I think that I 
am,as I understand it”? The Court then asks, “do 
you understand the question?” The juror replies 
“ves;” He is an impartial juror, and there is no objec- 
tion to the mode adopted for testing his indiflerency. Ld. 


5. A juror maybe disqualified and set aside for cause, 
on the ground that he is over age, after the statutory 
questions have been propounded to him, provided the 
State has not been prejudiced by the irregularity. Jd. 


6. It is not necessary that the juror should be a citizen 
of the county, where the offence is tried for any speci- 
fied time previously. Itis enough, if he be a residen? 
cilizen, at the time of trial. Jd. 


7. The Court being satisfied from inspection, that a juror 
is drunk, may set him aside of itsown motion. Jd. 


8. It is no objection, that a traverse jury in a criminal 
cause is present, and hears the Court charge the grand 
jury upon the penal laws of the State generally; and 
compliments them upon their vigilance in ferreting out 
crime aud bringiug offenders to justice. Jd. 


9. The practice of separating witnesses in a State case, 
is ancient and salutary; still it is a matter of discre- 
tion with the Courts. And it is no abuse of that dis- 
cretion, to allow one or more of the witnesses to re- 
main in Court, and aid either the State or the accused, 
in conducting the prosecution or defence; neither does 


it disqualify a witness from being re-examined, that he 
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has remained in the{Court room after he was first exam- 
ined, or that he has stated to another witness, what he 
had sworn to; although this last, is a misconduct, 
which might subject, him to the punishment by the 
Court. Jd. 


10. What the defendant says on the spot, within a min- 


ute or a minute and a half, or even three minutes after 
the transaction,is a partof the res gestz, and admissi- 
ble as such in evidenes. Jd. 


11. When the behavior ofa witness is unbecoming, it is 
the duty, as well.as the privilege of the Court, to re- 
prove him for hisindecorum. Jd. 


12. When a witness testifies to a fact, as that the de- 
ceased was advancingjon the accused when he was 
killed, he may give the reasons of that opinion. Jd. 


13. When the relative position of the several combatants 
in an afiray is material, the State may reintroduce a wit- 
ness examined in chief to prove that it is different from 
that testified to by the’defendant’s witnesses,and ex- 
hibit to the jury a diagram, illustrative of hisstatement, 


and then the defendant to surrebut in the same way. 
Id. , 





14. When the Court is asked to charge a certain princi- 
ple to be law, provided the evidence sustains it, it is 
no error in the Court to give the opposite, or other al- 
ternative, provided the proof preponderates on that 
side. Jd. 


15, An outlaw not entitled to the privilege of a new tri- 
al—Lumpxin J. dd. 


16. The Judge of the Superior Court has power. on ex- 
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amining and considering the evidence returned with a 
peace warrant, if it be insufficient to require the 
giving a bond, to discharge the defendant; and he 
has moreover, the discretion to discharge him without 
the payment of costs, if, in his opinion, there was no 
foundation for the proceeding. Keithvs. The Stale, 483 


17. It is not error for the presiding Judge to advise 
the Sheriff to cause the Constables of the county to sum- 
mon a large number of persons qualified to serve as 
jurors, living in remote parts of the county, to attend at 
the Court House on the day appointed for the trial, that 
tales jurors might be summoned with convenience. 
Cobb vs. The State, - - - - 


18. It is not error for the Court to allow the testimony 
of witnesses taken down in writing to be read over to 
them in the presence of the jury, for the purpose of cor- 
recting errors which may have been committed, in 
writing it down. Jd. 


19. A letter addressed to and read by or to a defendant 
on his trial, to which he makes awerbal reply, may be 
read in evidence to enable the jury to understand the 
reply, but not as evidence of itself. Td. 


20. Thata verbal reply toa written request made in a let- 
ter, was made in the Penitentiary to the principal keeper 
thereof, constitutes no objection in law to its admissi- 


bility in evidence against the party making it, if volun- 
tarily made, and drawn out by the exercise of no im- 
proper influence. Jd. 


21. When a defendant, who is jointly indicted with 
another for murder, who has pleaded gnilty to the 
charge, is appealed to by that other, who must kaow 
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his guilt, if guilty, to confess the crime, and he simply 
refuses to confess, but does not deny his guilt, the cir- 
cumstances may be given in evidence to thejury. Jd. 


DAMAGES. 


1. If the Court charge the jury, in an action of trespass, 
that if they should believe, under the evidence, that the 
plaintiffs were eutitled to exemplary damages, it was in 
their discretion to find any amount not exceeding the 
amount Jaid in the declaration, it 1s error, provided the 
amount laid in the declaration was so great, if found, 
as to show prejudice or partiality on the part of the ju- 
ry. Such a charge, in such acase, is calculated to ex- 
ert au improper influence on the jury, and is wrong in 
itself Bryan vs. Acee et al. - - - 


2. Where a person voluntarily throws himself in the 
way of a dray, and an injury ensues, the jury may find 
almost nominal damages, notwithstanding they should 
be of the opinion that the driver of the dray was slight- 
dy more in faultthan the party hurt. Notwithstanding 
the jury may think the person injured altogether in 
fault; yet, if from pity, or any other consideration, they 
should return a verdict for damages, and the defend- 
ant acquiesce in it, the plaintiff cannot complain, and 
demand a new trial. Flanders vs. Meath, - 


DEEDS. 


1. What a sufficient execution of, under power of at- 
torney. Tenant et al. vs. Blacker, - - 


2. Consideration of deed, may be shown by parol proof, 
the same not being inconsistent with the construction 
of the deed. Hopkins vs. Watis et al. - - 


DIVORCE, 


1. Mental incapacity, at the time of marriage, a ground 
for divorce in this State Brown vs. Westbrook, 


418 


490 


102 








714 INDEX. 


2. A libel to diss#ve the marriage union, on that ac- 
count, is to be filed and tried, and is subject to all the 
incidents regulating divorees, by the statutes of force 


onthat subject. Jd. 


3. A proceeding to deci: 
count of the mental incapacity of one of the parties to 


ire marriage a nullity, on ac- 


consent to the contract, at the time it wasentered into, 


is unknown to our judiciary system, aud is repugnant 
to the feelings and policy of our people. Jd. 


4, The evidence in support of an application for an or- 
der of publication, in a divorce case, was, the returns of 
the Sheriffs of two counties, showing that the defend- 
ant was in neither of those counties, 

Held, That this evidence was not sufficient. Godfrey 
vs. Godfrey, - - - - - 


EJECTMENT. 


1. Aman who has no title cannot recover in eject- 
ment, although he alleges, that he demises to John Doe, 
for the use of another man, who does have the title. 


Brooking vs. Dearmond, = - - 


2. Title to land cannot be passed but by writing, Wil- 


Liams et al. vs. Cowart, - - 


3. One going into possession of land, undera parol pur- 
chase, can only hold to the extent of his acwual pos- 


session. Cookvs. Long et al. - - 


4, Notwithstanding the tenant may have had posses- 
sion for seven years, yet if he disclaims having title, 
and declares he is only waiting to purchase of the true 
owner, when he can find him, the statute will not pro- 
tect him against the rightful owner ef the fee. Jd. 


§ Ifa defendant in ejectment enter on land sued for, 
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. ° ® 
under the lessor of the plaintiff, whether by purchase, 
cift or lease, he cannot dispute the title under which 
he entered. Williams vs. Cash, - - 507 














6. If defendant, after entering under the lessor of the 
plaintiff, sets up a defence against him to a suit for the 





recovery of the land, hostile to the title under which he 






entered, he cannot claim to bea tenant at will, and en- 






titled to notice to quit, before suit can be brought. Jd. 





7. If a defendant in ejectmeni entered into possession of 
the premises sued. for, under a contract of any sort for 
a title, the statute of limitations could not begin to run 







in his favor, until he repudiated the contract,and claim- 
ed to hold in defiance of plaintiff’s title, and the plain- 
tiff had knowledge of such adverse holding. Jd. 








EQUITY. 


1. Ifa Court of Equity has jurisdiction in any case of 
probate of wills, itis only when such probate is not at- ° 
tainable inaCourtof Ordinary. Slade et al. vs. Street, 
adnv’r, - - - - - 17 










2. If the bill states a title in the plaintiff, and alleges that 
a discovery is necessary to establish that title, a demur- 
rer, on the ground that there is an adequate remedy at 

law, is not sustainable. Turner vs. Jones et al. 22 







$. A mother gratuitously conveyed the half of lot one 

hundred and fifty-eight, to one of her children, she in- 
4 errns ’ 

tending to convey the half of lot one hundred and fif- 

ty seven. She died intestate, leaving this childand oth- 

er children, and this child filed a bill against her admin- 








istrator, to correct the mistake, 

Hell, That he had no right to have the mistake cor- 
rected, the deed being voluntary. Powell et al. vs. 
Powell, - - ~ - - 36 
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4. When the equity ofa bill is fully met and distinetly 
denied, proceedings at law will not be restrainec’, un- 
less nuderspecial circumstances, Brett vs. Sellers et ul. 


5. A Court of Equity has jurisdiction to compel the can- 
cellatiou of a deed procured without consideration, and 
by undue influence. Walker et al. vs. Hunter et al. 


6. Whiere the tax payers of a county resist the collec- 
tion of a tax, they may unite by bill, asking wn injunc- 
tion, and each will not be driven to his aflidavit of il- 
legality. Vanover et al. vs. Jus. Inf. Court, . 


7. Although there be a remedy at law, yet if it be not a 
complete one, equity has jurisdiction, Jordan, adm’r, 
vs. Fuircloth, §c. - - - - 


EQUITY PLEADING AND PRACTICE. 


1. Turner filed his bill against Joiner and Spicer, and 
against Hodges and others, in which he alleged, that 
a lot of land, drawn by Jones, was sold under a fi. fa. 


against Jones and bought by Hodges; that the Sheriff 
make a deed to Hodges, but the deed had been burned 
with the court-house; that Hodges sold the land to 


Turner, and that afterwards, Jones, thinking to take 
advantage of the destruction of the deed, also bought 
the laud, and put Spicer in possession of it, as his ten- 
ant. The bill also alleged, that a discovery was neces- 
sary, toepvable the plaintiff to prove these allegations, 
It prayed, that the deed might be established, and that 
the land be delivered to Turner, and the rents account- 
ed for to him. 
Held, That Joiner and Spicer were proper parties to the 
bill, Turner vs. Jones ef al. - - - 


2. A bill had two objects; one, to compel the defendant 
to convey to the complainant, an interest in the unsold 
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lots of atown; the other, to compel him to pay over to 
the complainanut,a share of the profits made by him, 
from the sales of the sold lots of the town. The lots lay 
in one county, and the defendant resided in another. 
The bill was brought in the latter county, 

Held, ‘Vhat the latter county was a proper one in wi.ich 
to bring the bill. 

As to whien the second bill is the saine as the first, so 
that the judgment or decree in the first, is a bar to 
the secoud. luckvs. Black et al. - - 


3. Courts may require amendments to sworn bills, to be 
themselves sworn to. Szames vs. Boykin adm’r,etal. 47 


4, Several creditors of an insolvent corporation may 
unite in the same bill to charge the stockholders, who 
were also directors, for fraudulently abstracting ‘he cap- 
ital stock of the bank; and the bill is not objectionable 
to the charge of a misjoiuder of both complainants and 
defendants. Semmes etal. vs. Mott et al. . 


5. It is premature to move, at the second Term, to dis- 
miss a bill for want of prosecution, before all the de- 
fendants are served, and while a demurrer to the bill is 
still pending atthe instance of those who are served. Jd. 


6. A complainant at equity who has sued at law upon 
the same demand, cannot be compelled to elect in 
which form he will prosecute his rights, until after the 
defendant has filed his answer. Jd, 


7. If a eross bill should be necessary, the Court of the 
county in which the original suit is pending, has juris- 
diction of it. Bowman, ex’or, vs. Long, guard. 


8, A creditor who files his bill in equity to enforce a le- 


gal right, cannot be compelled to make other creditors 
parties to his bill. Edmore vs. Spear, - - 





718 INDEX. 


9. A recovery by or against the heirs at law, may be 
pleaded in bar to a suit brought by the administrator of 
the estate for their benefit, there being no debts due or 
owing by the intestate. Hardaway vs. Drummond 


et al. - - 


10. It is too late, when a case is called for trial on the 
merits, for the defendant to move to dismiss a bill, be- 
cause the complainant has an adequate common law 
remedy, the answers all being in and no demurrer filed. 
If the answer admits the equity in the bill, or what is 
alleged as equity, and alleges such matter as, if proven, 
would defeat the complainant’s equity, which matter 
is not strictly responsive to the bill, this Court will not 
control the discretion of the Chancellor below, in re- 
taining the injunction. Hargraves, adm’r, vs. Jones, 


11. An objection toa bill on the ground that the com- 
plainant has an adequate remedy at law, comes too 
late at the hearing. It should be taken advantage of 
the first opportunity by plea or demurrer; otherwise it 
will be considered as waived. May et al. vs. Goodwyn, 


12. An order to answer fexceptions to an. answer, did 
not specify a time within which the answer was to be 
put in: 

Held, That the defendant had until the next Term to 
file his answer in, and, consequently, that, if he died be- 
fore that Term, there was no right to take the bill for 
confessed, although he might! have ‘died without an- 
swering. Jordan, adm’r, vs. Fut:cloth, §c, - 


13. Misjoinder of parties may be’ obviated by amend- 
ment,and is not a ground for dismissing a bill.  Ful- 
ton & Wife vs. Smith et al. - - 


See 2dm’rs § E2z’ors, 6. 
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EVIDENCE. 


1. A tax execution against a tax collector and his surety, 
must be issued by the Comptroller General ; and when 
the Sheriff who made a sale under it, delivers it to the 
Solicitor General, the presumption is that he delivered 
it at that office, and before secondary evidence of it can 
be given, an enquiry and search should be made there 
for it. Duvenport et al. vs. Harris, - - 


2. To prove a diploma given to a physician by a medi- 
cal college of another State, the legal existence of the 
college must be shown. Hunter vs. Blount, - 


3. If an administrator manage his intestate’s estate fair- 
ly and honestly, but neglects to ake his returns so as 
to exhibit the state of his accounts in the Ordinary’s 
office, he is not on that account, liable to pay a higher 
than the ordinary rate of interest chargeable against 
an administrator; but if, on demand of a distributee, he 
fails or refuses to make a full exhibit of his accounts, 
and come to a settlement, he subjects himself to the 
costs and expenses of a suit which his default may 
have made necessary. Binion et al. vs. Miller, adm’r, 


4. If a receipt be given by a guardian to an administra- 
tor for negroes expressed to be in full of his ward’s dis- 


tributive share of the estate, and it is insisted that it is 
expressed to bein full, because all other accounts were 
balanced and settled, which is nevertheless disputed 
by the wards, whether the receipt was in full is a ques- 
tion for the consideration of the jury. Jd. 


5. The Acts of Congress, providing for the admissibility 
of exemplifications in evidence, do not extend to ex- 
emplifications of a private writing recorded arder our 
registry laws. Russell vs. Kearney, - - 
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G. A party has no right to complain that testimony has 
been admitted afier the evidence has closed, untess he is 
less prepared to meetitthen, than he would have been, 


had it been admitted at the proper stage of the trial. Jd. 


7. Declarations of a person who is not a party, nor the 
agent of a party to a transaction, and who is a compe- 
tent witness, not made at the time of the act of which 
it is insisted it is explanatory, are not admissible ip evi- 
dence as part of the res geste. Macon and Western 
Railroad vs. Davis, - - - - 

€. A deed exhibited at aSheriff’s sale, said to be a con- 
veyance of the property sold, but which was not read, 
nor examined by the person who bid off the property, 
is no evidence for him in an action for refusing to com- 
ply with the terms of the sale. Hendrick vs. Davis, 
Sheriff, . . - : - - 


9. If the subscribing witnesses of a lost deed be dead, 
and the original be not subscribed by a Justice of the 
Peace or other officer whose attestation is sufficient to 
admit it to record, nor aflidavit be made of its execu- 
tion, inferior evidence of its contents and execution 
may be adduced, and if a copy be established by the 
judgment of Court, evidence of that being made, the 
established copy ought to beadmitted. Wélliamset al. 


vs. Cowurt, - - - 


10. Proof that it is the general plan of a father to loan, 
and not to give slaves to his children, when they mar- 
ry or settle in life, is admissible to rebut the presump- 
tion of a gift arising from the possession of slaves by 
a married daughter. Nor is this testimony coutrover- 
ted by the evidence that he had given land to some of 
the children. Lockett vs. Mims, - . 
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11. “It was my understanding,” used - a witness, may 
and ordinarily does mean, his knowledge or recollec- 
tion of the facts. /d. 


12. It is not error to exclude immaterial testimony. Jd. 


13. If the point be made and insisted upon, the statute 
“of another State, can only be proven in our Courts, by 
a certified copy. Stanford vs. Pruett, - 


4, Evidence which ¢ends to establish the issue, is ad- 
missible, although not of itself sufficient for that pur- 
pose. Omnibus Co. vs. Semmes, - - 


15. The price at which, land was knocked off to a bid- 
der, by the Sheriff, was fifty-two dollars. The deed 
wale by the Sherifi to the bidder, acknowledged the 
receipt of $50, and was silent as to the other two dol- 
lars. But on the back of the 7. fa. there were entries 
showing that the whole $52, had been properly appro- 
priated by the Sheriff. 

Held, Thatthe deed was admissible in evidence. Car- 
michael, ex’or, vs. Strawn et al, - 


16. Entries in a merchant’s book, made by himself, are 
admissible in evidence notwithstanding he keeps a 
clerk. JAd/cDaniel vs. Truluck, - - 


17. The note on which, an action was founded, referred 
to abond as having been given by the plaintiff, the payee 
of the note, to the defendant, the maker of the note. 
The plaintiff read this note in evidence. A bond was 
then offered in evidence, by the defendant, as the bond 
referred to by the note—the defendant insisting, that 
no farther proof of the execution of the bond, was 
necessary. The note and bond agreed in many parti- 
culars, and in none, differed. 
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Held, That the bond was admissible without farther 

proof. Rhame vs. Bower, « * « « - 
e 

18. It iscompetent to prove a fact which tends to estab- 
lish a matter not directly in issue, but which when pro- 
ven, may be entitled tosome weight, on the trial of the 
main issue between the parties. Causey, ex’or, vs. 
Wiley, Banks § Co. et al. - - - 


19. Facts which came to the knowledge of a witness, 
by reason of his being connected with the case as at- 
torney at law, cannot, under the statute, be given in 


evidence by him. Jd. 


20. A man’s conduct may be such, as to authorize the 
presumption, that he admits to be well founded, a plea 
set up against his claim. Block §& Bro’s vs. Hicks & 
Co. - “ i . ; ‘ 


21. The declaration of one party, uttered in the pres- 
ence of the other, and not denied by that other, are ad- 
missible as evidence for the former. Jb. 


22. It is sufficient to prove the substance of the testimo- 
ny of a deceased witness. Zrammel,adm’r,vs. Hemp- 
hiil et al. . - - . - 


23. When the matter in issue is, whether or not the de- 
fendant was served, the jury are authorized to infer that 
he was not, from the fact that no attempt was made to 
enforce the judgment, for some fifteen or twenty years 
after it was rendered; and the defendant continuing all 
that time in the adverse possession of the premises. 
Blackwell et al. vs. Bird, - - - 


24, Evidence tending to prove that a judgment ren- 
dered against an infant, which judgment was offered 


408 
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and received in evidence, was null and void for the 
want of service, and for the want of a proper represen- 
tative, and for other reasons, is admissible. Johnson 
et ux. vs. Wright et al. . - . 


25. The terms of a proposition to compromise made to 
a party, and his reply thereto, are admissible in evi- 
dence against him.—McDonatp J. dissenting. Lucas 
vs. Parsons et ul. - - - : 


26. Witness may answer whether an instrument which 
he has heard described, but has never before seen, an- 
swers the description given, or is the same instrument, 
and if he make an improbable statement, it may be 
made the subject of comment before the jury. Codd 
vs. The State, - - - . - 


27. No error in the charge of the Court to the jury that 
one positive witness is to be believed, rather than ma- 
ny negative witnesses to the same point. It does not 
differ from the legal principle, that the existence of a 
fact testified to by one positive witness is rather to be 
believed, than that such fact did not exist, because 
many witnesses who had the same opportunity of ob- 
servation swear that they did not see or know of its 
having transpired. Jd. 


FACTORS. 


If the factor pays the draft of the planter, upon the 
faith of produce which he never receives, he is entitled 
to recover the amount in an action for so much cash 
paid for his use; and on the balance due on the ac- 
count between the cash received and the cash advanced 
for the defendant, the plaintiff is entitled to interest. 
Howard vs. Behn & Foster, - - - 


723 


555 


593 











INDEX. 







FRAUD. 










1. If there be legal capacity, and no imposition of fraud, 


a contract of suretyship is binding; but weakness of 






capacity on the part of the surety, and the fact that it 





is a eoutract of suretyship, may be considered on the 






issue of fraud in procuring it. Causey vs. Wiley, 
Banks § > Co. et al, : - - - 444 








2. A charge to the jury, that “fraud is not to be pre- 
sumed, but must be proved by those alleging it,” un- 
explained, is not a legal charge in a case in which 






there is evidence of facts and circumstances tending to 







prove fraud, Jd. 






FRAUDS—STATUTE OF. 






1. The purchase of land, payment of the consideration 
taking possession and making valuable improvements, 
sufficient to relieve a parol agreement from the opera- 
tion of the statute of frauds. Scott vs. Newsom, - 125 











2. The statute of frauds will apply to a verbal contract 
for the sale of land, unless there is part performance, 

or some matter, to prevent it from so applying. Lump- 

kin vs. Johnson, - - - - 485 








FRAUDULENT ASSIGNMENTS. 






A mortgage deed is not within the Act of 1818, to pre- 
vent persons unable to pay their debts, from assigning 
their property, “in ¢rust,” for some of their creditors, 
in preference to others. Solomons vs. Sparks et al., 










FREE PERSONS OF COLOR. 






The guardian of may ratify his contract, and a suit 
upon such contract by the guardian is sufficient evi- 
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dence of such ratification. JZargrove vs. Webb § 4l- 


len. - - - - - 


GRANTS. 


1, A copy grant ought not to be received as evidence, 
without an excuse for the non-production of the origi- 
nal. Brooking vs. Dearmond, - - 


2. A grant was issued in the name of Boswell Cook, 
and a certificate of the Surveyor-General was offered in 
evidence, to show that the grant, by mistake, had been 
issued in the name of Boswell Cook, when it should 
have been issued in the name of Roswell Cook. 

Held, That under the Act of 1857, for the admission 
of parol evidence to show mistakes in grants, the certi- 
cate was admissible. Jd. 


3. It is entirely competent for the Legislature to pre- 
scribe the mode by which the public domain shall be 
disposed of by the State; and if the law directs only a 
certificate to issue to the purehaser, as the evidence of 
his title, it is equally sacred asa grant. Harris vs. 
Dyer, ex’or, - - ~ ‘ - 

4. A grant to land, the sale of which was not only not 
authorized by law, but suspended from the operation 
of the act under which it was sold, is void; and it is 
competent to make proof of this fact. Za. 


5. The drawer has before grant a vendible interest in the 


land drawn. Tenant et al. vs. Blacker, > ‘ 


‘GRANTS, FRAUDULENT. 


If parties to writs of scire fucias toa avoid grauts for 
lands alleged to have been fraudulently drawn, were 


58 
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“not entitled in strict law, to appeal from verdicts ren- 
dered against them, we will not upset the authorita- 
tive adjudications and practice of the Courts which de- 
cided upon the rights. It would unsettle titles to land 
to too great an extent to hold to the contrary of these ad- 
judications now. Johnson § wife vs. Wi right et al., 


See Evidence, 22. 


GUARDIAN AND WARD. 


1. A guardian is responsible for only such property 
of his ward as is accessibleto him. Bethune, Ord’y, vs. 
Green, - - - - - - 


2. To bind infants by a settlement made by the admin- 
istrator with their guardian, it must be a full and final 
settlement without fraud, or if fraudulent, the fraud 
must have been known to the infants, and they must 
have acquiesced for the period of the statutory bar. 
Binion, et al. vs. Miller, adm’r, - - 


HUSBAND AND WIFE. 


1, When a man marries a wife entitled to an estate from 
her former husband, which he receives and promises to 
hold in common with that coming to her daughter,-of 
whom he is guardian, and at the maturity of his ward, 
settle the same upon his wife, said contract is valid ; 
and the fact of his holding possession of the undivided 


property under such circumstances, will not be a reduc- 
tion of it to possession, by him as husband: further, the 
wife is entitled to the same by survivorship, at the 
death of her husband ; anda Court of Equity will de- 
cree a settlement thereof for her benefit, even as against 
the creditors of the husband, and her claim constitutes 
a sufficient consideration to support an agreement be- 
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tween her and her son-in-law, as to the division of said 
property. odbson vs. Jones, - - - 


2, When it is sought to charge the husband, as trustee, 
and the proof shows he never accepted the trust, it is 
not competent for the plaintiff to strike out the name of 
the husband, and substitute that of the wife as cestuz 
que trust. Lennard vs. Jones, trustee, - 


3. Negroes were conveyed toa trustee, his heirs, execu- 
tors, and administrators, forever, in trust; first, for hus- 
band and wife, for their joint lives; secondly, for the 
survivor, for his or her life; thirdly, for the children; 
with a power to the husband, at his death, to distribute 
the property among the children, and to end the trust, 
and incase of his failure to do this, with a direction to 
the children to divide it among themselves ; and, with 
a final declaration, that the trust should cease, when 
the youngest child arrived at lawful age, provided the 
husband should be then dead. The husband was not 
then dead. He died afterwards; and after his death, 
the wife died. Before her death the trustee commenc- 
ed an action of trover for some of the negroes, It did 
not appear that she had a legal representative. 

Held, That the trustee was entitled to recover, at least 
what was her interest in the negroes. Garrett,trustee, 

vs. Brock, - - - - : 


INJUNCTIONS. 


1, While any material allegation, constituting the equity 
of the bill, remains unanswered, the injunction will not 
be dissolved. Wooten, adm’r, vs. Smith et al. 


2. New matter introduced in the answer, and not res- 
ponsive to any charge in the bill, should not be con- 
sidered, on a motion to dissolve an injunction. Jd. 
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3. An administrator will not be enjoined from suing 
at law for land, for the benefit of the heirs, although 
the seven years bar has attached, when one of the two 
only heirs, was before, and at the time of the intestate’s 
death, and at the time of bringing suit, non compos, 
and the other a feme covert. Fleming, adm’r, vs. 


Collins, - . r 7 J : 


4, Arailroad company filed their billin which, they 
stated, that they had the right of way, over a certain 
piece of land, and that a certain person was about to 
erect a flouring mill within seven or eight feet of their 
track; and, that the mill, if so erected, would leave no 
sufficient room, for the repair and construction of the 
track. They prayed for an injunction to prevent the 
erection of the mill. 

Held, That they were entiiled to the injunction. Cun- 
ningham vs. Rome Rail Road Co., - - 


5. An administrator and one C. referred a dispute be- 
tween them as to some negroes, to arbitrators, who 
awarded the negroes to the administrator, and a sum 
of money to C.,to be paid out of the negroes. The 


negroes were worth ten times tlle sum of money. The 


administrator proceeded to take steps to sell the ne- 
goes; the next of kin prayed an injunction to prevent 
the sale, . 

Held, That the injunction was properly granted. Law- 
rence, adm’r, vs. Philpot, guard. - - 


INSOLVENT DEBTORS. 
1, When one of the sureties on a ca. sa. bond, surren- 


ders the principal, the act is a discharge of all the sure- 
ties. Compton vs. Hilliams, - ~ : 
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2. Lassiter and Cross were sureties for Willianfs, on a 
ca.sa. bond, Lassiter surrendered Williams, and there- 
upon, Brown wrote on the back of the bond, “I here- 
by agree to be bound on said bond in his,” Lassiter’s 
“ stead :” 

Held, That this writing meant, that he, Brown, was to 
be liable only along with Cross as Lassiter had been; 
not, that he was to be liable, whether Cross was or not. 
Id. 


$. The principal in aca. sa. bond, is not discharged 
from it, by the discharge of the sureties, nor, by the act 
of the Sheriff, in letting him goat large. Therefore, if 
he appears according to the condition of the bond, he 
is to be dealt with, as though nothing unusual had 
happened. Jd. 


4, M. was arrested upon ca. sa., and gives bond for his 
appearance at a certain Court, to take the benefit of 
the Insolvent Debtors Act. At the Term specified, the 
case is reached in its order on the docket and called, but 
there is no appearance. Judgment was entered up on 
the bond. Subsequently, and after the jury was dis- 
charged, the attorney of the security surrenders up the 
principal in open Court, and upon his motion, the 
judgment is set aside, the security exonerated, and the 
case continued until the next Court. 

Held, That it was error to re-open the proceedings, va- 
cate the judgment, and discharge the security. .We- 
Kay et al. vs. Ragan, - - - - 


5. Notice is given by an insolvent debtor to his credit- 
ors, that he will apply at the next Term of the Superior 
Court for an order, appointing a time to hear his appli- 
cation for a discharge. At the Court, he moves to take 
the oath, the creditor by his counsel being present, 


making no complaint that he is surprised by the form 


203 
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of the notice, and on that account asking for time to 
show cause against the motion, 

Held, That the law has been substantially complied 
with. And further, that our insolvent laws are to be 
liberally construed in favor of liberty. Taylor § Co, 
vs. Hughes, - - . . " 


6. H. was arrested under a ca. sa., at the instance of B. 
He gave bond to take the benefit of the insolvent debt- 


ors Act. He was again arrested at the instance of W., 


and gave bond to keep the prison limits, The securi- 
ties in the ca. sa. bond surrendered H. to the Sheriff, 
and he gave another prison limits bond. Upon the ex- 
piration of the six calendar months, under the first pri- 


son limits bond to W., the Sheriff put H. in jail, the 
other prison limits bond having still six days to run. 
H. escaped from jail. 

#Teld, That the securities on the second bond were not 
liable. Horton et al. vs. Hicks, Sheriff, ° 


7. The Act of 1823, is not wholly repealed by the Act of 
December 11th, 1858. Elrod vs. Gilliland, Howell & 
Co, - - - - ° 


8. Aca. sa. having issued froma Justices Court, and 
the defendant arrested thereon, he gave a bond returna- 
ble to the next Term of the Inferior Court, to take the 
benefit of the insolvent debtors Act. At that Term, he 
was surrendered by his bail, who tendered a receipt for 
the original note, upon which the judgment was ren- 
dered, and moved that the principal be discharged. 
The judgment had been sold as the property of the es- 
tate of the payee by his administrator, and bought by 
a third person. 

Held, That the Inferior Court had no jurisdiction to try 
the title to the judgment. Cudlberson,adm’r,vs. Gray, 
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JUDGMENTS. 


1. A judgment in one suit, is not a bar to another suit, 
if the parties in the two suits are not the same; or, if, 
although the parties in the two suits are the same, they 
sue, or are sued, in one suit, in a right different from 
the right in which they sue, or are sued, in the other. 
Brooking vs. Dearmond, - - . 


2, A judgment does not determine a question which, it 
appears of record, could not have been adjudicated. 
Jordan, adnv’r, vs. Faircloth, - - - 


3. Judgments in cases of attachments, when opened and 
new trial granted. Jar. & Ex. Bank vs. Ruse, Pat- 
ten & Co. - - > - - 


4. Judgment in the hands of an assignee subject to all 
the equities between the original parties. Rawson vs. 
MeJunkins, - - - - - 


5. The Superior Court may direct an order, passed in 
1834, fo appoint a guardian ad litem for an infant, and 
which was not put on the minutes at the time, to be 
entered thereon now for then. Johnson ef uz. vs. 
Wright et al. - . - “ - 


6. The Court ought not to withdraw from the jury a 
judgment, because an entry of service on the writ on 
which the judgment was obtained, is not regular. Jd. 


JUDGMENTS OF U.S. COURTS. 


An execution issued from the Circuit Court of the Uni- 
ted States, can claim money in the hands of the officers 
of the State Courts. McNairvs. Bateman et al. 


LIENS, STATUTORY. 


The lien of a machinist for machinery furnished for a 
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mill, &c., must be enforced according to the provisions 
of the Act of 1834, as extended by the Act of 1854, and 
not those of 1841,as extended by the Act of 1852, 1°v- 


ryear vs. Nisbet, . - - - 
LIMITATIONS, STATUTE OF. 


1. Although time may be running against an equitable 
title, yet, if that title comes to an infant, time will cease 
to run during the infancy; equity in this respect fol- 
lows the Statute of 1817. E2’ors of Everett vs. &din’rs 
of Whitfield, - - - > 


2. Seven years possession of the land purchased from 

the defendant ina jf. fa., must follow the purchase, in 
order to exempt the land from levy and sale under the 

ji. fa. Registration of the deed made to the purchaser, 
will not do in place of this possession. Carmichael, 
ex’or, vs. Strawn et al. - - - - $341 


3. Although a suit at law terminates in a verdict for the 
defendant, and not in a nonsuit, a discontinuance, or a 
dismissal, yet, if the case was such, that a nonsuit was 
all that the defendant was entitled to, by reason of a 
decision of the Court, excluding from the jury, the con- 
sideration of the plaintiff’s title; and, the suit be renew- 


ed within six months in equity, the second suit will be 
held in equity, as within the Act of 1847, and saved 
from the statute of limitations, Jordin, adm’r, vs. 


Faircloth, §c. 7 i - 7 
See Ejectment, 4, 7. 
LOST PAPERS. 


Who are proper parties to a proceeding to establish cop- 
ies of lost papers. Bogle & Fiellsvs. Maddoz, 472 


See Pleadings, 7. 
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MARSHALING SECURITIES AND ASSETS. 


In equity, all creditors are equally meritorious. If there 
are several funds, and some creditors have liens on one 
fund, and some on another, and there is one creditor 
having a general lien on all the funds, equity will not 
permit this creditor to take his whole claim out of one 
of the funds, but will compel him to take pro rata out 
of all the funds. Semmes vs. Boykin, adm’r, et al. 


See Partnerships, §c. 1. 
MORTGAGES. 


1, A mortgagee need not make proclamation of his 
mortgage, in order to protect his lien, provided the 
mortgage has been duly recorded. Nor does it make 
any difference in this respect, whether he be casually 
present at the sale of the mortgaged premises, under a 
a common law execution of a junior lien, or not, provi- 
ded he does nothing to countenance the sale. His si- 
lence will not prejudice his lien. Patterson vs. Ester- 
ling et al. + - - - - 


2. In a proceeding to foreclose a mortgage on real estate, 
it is competent for the mortgagor, at the second Term, 
to show for cause, why the rule absolute should not be 
granted, that the mortgage debt is usurious, that it is 
founded upon a gaming consideration, or that it was 
contracted to compound a felony, or that the mortgage 
was given under duress, or has been released, or to 
avail himself of any other defence which goes to show 
that the mortgagee is not “ entitled” to a judgment of 
foreclosure, or that the amount claimed is not due. 
Dixon, adm’r, vs. Cuyler, adm’r, - - 


3. The administrator of the mortgagee is entitled to fore- 
clos at /aw against the administrator of the mortgagor, 
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and the heirs of the mortgagor are not necessary par- 
ties. Jd. 


4. A mortgage lien on land may be released in whole 
or in part, by parol, upon the payment to the mortgagee 
of the price of the property. Howard vs. Gresham, 


§. Ordinarily, a judgment of foreclosure bars only the 
rights of the mortgagor, his heirs and legal representa- 
tives. Jd. 


6. Payment may be pleaded to a suit at the instance of 
the assignee, upon a note transferred after due and se- 
cured by mortgage. Jd. 


7. Mortgage, not an assignment in trust, within the Act 
of 1818, to prevent fraudulent assignments. Solomon 


vs. Sparks et al. - - . ‘ 


NEW TRIALS. 


1. A judgment granting a new trial, on the ground that 
the verdict was contrary to the evidence, will not be dis- 
turbed, except in a case of flagrant abuse of discretion. 
Jacobs vs. Pou, adm’r, - - : 


2. Whether the verdict of the jury was contrary to evi- 
dence, without evidence, and against the weight of evi- 
dence, considered and determined. Macon and West- 
ern Railroad vs. Davis, - - . 


3. When there is positive evidence in support of a ver- 
dict, though there is evidence on the other side strongly 
conflicting with it, this Court will not reverse the judg- 
ment of the Judge presiding in the Court below refu- 
sing a new trial. Scott vs. Newsom, - - 


4. The discretion of the Circuit Judge in refusing to 
grant a new trial, will not necessarily be overruled in 
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this Court, notwithstanding we may think the verdict 
contrary to the weight of evidence, Lockett vs. Mims. 


5. Where a case has been fully and fairly submitted to 
the jury, both upon the law and the facts, and the Cir- 
cuit Judge is not dissatisfied with the verdict, it re- 
quires an extraordinary case to authorize this Court to 
interfere and award anew trial. Morris et uz. vs. 
Stokes, adm’r, - : - - - 


6. Incases of vagrancy where the evidence is sufficient to 
authorize the grand jury to present the accused, and the 
traverse jury to convict him of the offence, and the pre- 
siding Judge refuses a new trial, this Court will not in- 
terfere. Waddel vs. The State, - - 


7. A decree for so much money will not be set aside, un- 
less the Court is satisfied that it is excessive, and to an 
amount that will justify a renewal of the litigation. 
Robson vs. Jones, . : - - 


8. A Court will hardly award a new trial in an import- 
ant case, because testimony has been inadvertently ad- 
mitted, which is wholly immaterial, and which it is ap- 
parent could have helped or hurt neither party. Jd. 


9. One ground of a motion for a new trial, was, newly 
discovered evidence, viz: a judgment which would 
operate as an estoppel, on the other party. The evi- 
dence received, contained nothing about any judgment 
at all. 

Zeld, That the newly discovered evidence was evidence 
that was “not merely cumulative in its character.” 
Lane vs. Holliday et al. - - - 


10. Verdict must be strongly against the evidence to 
authorize this Court to reverse the Court below refusing 
anewtrial. Phillips vs. Stewart, : : 
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11, Where there is evidence to support the verdict, judg- 
ment of the Court below refusing a new trial, will not 
be disturbed. Orr,adm’r, vs. Huff, - : 


See also Rawson vs. McJunkins, 


12. A new trial will be granted when the verdict of the 
jury is so uncertain that it cannot be executed, or is 
expressed in such terms that an objectionable part can- 
not be set aside with justice to both parties, Mitchell 
vs. Printup, - - - - - 


13. Where the verdict is strongly and decidedly against 


the evidence, the judgment of the Court below, refusing 
a new trial, will be reversed.—McDonatp J. dissenting. 
Lucas vs. Parsons et al. - - - 


See Damages, 2. 
NOTICE TO SUE. 


When a note to which there is a surety, is held by a 
creditor as collateral security, such creditor is the prop- 
er person to be notified by the surety to sue the princi- 
pal, under the actof 1831: AfcCrary vs. King et al. 


PARTNERSHIPS. 


1. On the death of a member of two partnerships, both 
of which are insolvent, and the estate of the deceased 
member is insolvent also, the creditors of each partner- 
ship must look to the effects of the partnership of 
which he is a creditor, for payment, and the separate 
creditors must look to the assets of the deceased part- 
ner for payment; in case of a surplus it is to be ap- 
plied to the debts of the other class of creditors. 


Thornton et al. vs. Bussey et al. adm’rs, . - 302 
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2. Money belonging to one mercantile firm cannot be 
appropriated to the payment of cost executions against 
another firm. Lyon, Sheriff, vs. Wilcher, - 


PAYMENTS, APPLICATION OF. 


A payment by the debtor to the creditor is, when there 
are more debts than one, to be applied to that debt to 
which, the debtor directs it to be applied, if he makes 
any direction. Semmes vs. Boykin, adm’r, et al. 


PLEADING, 


1. A dilatory plea must be filed at the appearance term. 
Hargrove vs. Webb § ilen, - - - 


2. Under the Judiciary Act of 1799, every defendant is 
entitled to state his defence plainly, fully and distinctly, 
according to the truth of the case, without being re- 
quired to spread a falsehood upon the record under 
the pain of being entrapped by technical rules. Bry- 
an vs. Gurr, - - - - - 


3. In an action of slander, the plea of justification puts 
the plaintiff’s general character inissue. Jd. 


4, When the plea of justification has been filed, and is 
not demurred to for insufficiency, and evidence has 
been admitted under it without objection, it is error in 
the Court, swa sponte, in its charge to the jury, to in- 
struct them, that the plea is defective, and the defen- 
dant can take nothing by it. Jd. 


5. As to when suit may be brought by the representa- 
tive of a deceased executor or administrator, or by an 
administrator de bonis non of first testator or intestate. 
See Worrill et al. executors vs. Taylor, adm’r, - 
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6. The marriage of a feme sole defendant, pending 
the action,is noground for anabatement. Paillips vs. 


Stewart, - - - - - 


7. Bogle & Fields had an attachment on the land of 
Hunter. To this land a claim was interposed by 
Woods and others, who derived their title, from Mad- 
dox, who derived his title from the same Hunter. 
Maddox sued Hunter, by petition, for the establish- 
ment of the deed made to him, by Hunter—alleging 
that it was Jost. Bogle & Fields moved to be made 
parties defendant to this suit. The Court overruled 
this motion. 

Held, That the Court did right. Bogle § Fields vs. 
Maddoz, - - - - - 


8. A suit pending against a party, on his death, cannot 
be continued against an executor de son tort. Irving 


vs. Sterling et al. - - - - 
See Husband and Wife, 2. 
PRACTICE IN SUPERIOR COURT. 


1. It is not error for the Court to allow irrelevant testi- 
mony to be withdrawn fromthe jury. Davenport et 
al. vs. Harris, - - - - - 


2. Plaintiff may introduce the sayings of a person 
through whom the defendant claims title in an action 
of ejectment, to prove the loss or destruction of a deed, 
to lay the foundation for introducing secondary evi- 
dence of its contents; butif such secondary evidence 
be admitted, notwithstanding the rejection of such 


evidence, it is no ground to reverse the judgment of 


the Court upon. Jd. 


402 
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3. If testimony be admitted by the Court to enable the: 
party introducing it, to make it applicable to the case 
by the introduction of other proof, after the introduc- 
tion of such other proof, the objecting party must 
move to withdraw it, and if he does not, it must be 
held that he acquiesces in its remaining before the 
jury. Scott vs. Newsom, . - - 


4. Professional propriety in the argument of causes, 
Lockett vs. Mims, : - - ‘i 


5. The second original of a declaration against two per- 
sons, was served only thirteen days before Court. 

Held, Thatthe suit became a nullity, under the 8th 
section of the Judiciary Act of 1799. Reese et al. vs. 
Shepherd, ex’or, - . - - 


6. Where a bank is sued, an appearance by the bank 
to take advantage of an important privilege secured 
by the charter, is a waiver of any irregularity in the 
service of the writ. Sou. Bank Geo. vs. Mec. Savings 


Bank, - - - . a hi 


7. Where an action is brought against the maker and 
endorser of a promissory note residing in different 
counties, and the writ has been regularly filed, sued 
out and served on the non-resident defendant, leave 
may be granted to perfect service on the resident de- 
fendant. Audafter both defendants have appeared 
and filed a meritorious defence, and the case is on the 
appeal, itis too late to object to any irregularity in 
the proceeding, even if any such existed. Lamar vs. 


Cottle et al. - . . id " 


8. The defendant asked leave to re-introduce a witness, 
his counsel stating, that he could prove a material fact 


739 


207 


226 


252 


264 











40 INDEX. 


by the witness—a thing that he did not know of, when 
the witness was first examined. The plaintiff’s coun- 
sel “objected to the witness being recalled.” The 
Court sustained the objection. 

Held, That the Court erred. Bone vs. Ingram, 


9, A witness of the plaintiff’s, swore, that a third per- 
son had made a material statement to him. After- 
wards, both parties closed their evidence, and the 
Court adjourned until next morning. Before the 
argument commenced the next morning, the defen- 
dant’s counsel asked leave to examine this third person, 
himself—stating, that, such person would contradict 
the witness; that he was out of the county, the even- 
ing before, when the evidence was closed; and, that 
the defendant was ready to swear, that he did not 
anticipate, that the witness would testify to any such 
matter. 

Held, That the Court ought to have granted the leave 
asked for. Jd. 


10. Every application for a continuance, should be 
heard by the Court, and determined according to its 
circumstances. Joberts et al. vs. Moore, - 


11. An attorney may, in some cases, make a showing 
to continue a cause, notwithstanding the client lives 
in the county. Jd. 


12. A material witness, who is absent in Texas, at the 
time of trial, will not be presumed to have absented 
himself fraudulently to enable the party subpenaing 
him, to delay the case. Id. 


13. The security to be exacted of a party who asks 
_that another may be required to produce his deed, or 
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other writing, to be annexed to interrogatories, ought 
at least to be as much asa bond of indemnity,and a 
consent that if the deed, or writing be not restored, 
objections to it shall be waived,and a copy of it on file 


be read in its place, not only in that case, but in all 


subsequent cases, Slevens vs. Zachary, - 427 
14. The reinstatement of a dismissed case will not be 
disturbed, when it appears that the plaintiff was not 
culpably negligent, and that the defence suffered no- 
thing by the reinstatement. Davis §& Gazzaway vs. 
Alexander, - - - - - 479 


PRACTICE, IN SUPREME COURT. 


1. If the error assigned be, that the Court refused to ad- 
mit in evidence representations and statements made 
by the Sheriff, at his sale of property, the record must 
show what those representations and statements were, 
or this Court cannot pass upon them. Jlendrick vs. 
Davis, Sheriff, - - - - - 167 


2, When a case is brought up to this Court a second 
time, with no new facts to change substantially the 
view of it taken before, it only remains for this Court 
to re-affirm its first judgment, by affirming generally 
the judgment of the Court in attempting to enforce it, 
Sanderlin vs. Sanderlin, * " = - 334 


PRINCIPAL AND SURETY. 


See Promissory notes, 5. 


PROMISSORY NOTES AND BILLS OF EXCHANGE, 


1. A promissory note dated in December, was expressed 
to be payable on the “ 25th day of December next.” Pa- 
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rol evidence was offered to show, that the 25th day of 
December, intended, was the 25th day of the same De- 
cember, in which the note was made. 

Held, That the parol evidence ought to have been re- 
ceived. McCrary vs. Caskey, - - - 


2. A. and B. are indebted to C. at Columbus, Georgia, 
who agree to take their note with D, as security, who 
resides in Alabama. A note isdrawn dated at Colum- 
bus, carried by the makers, to D., who endorses it, 
and returns it to one of the makers, who delivers it to 
C. at Columbus, 

Held, That the endorsement is a Georgia and not an 
Alabama contract. Stanford vs. Pruett, - - 


3. Where a bill of exchange or draft is endorsed in full, 
by the payees, suit cannot be maintained in the name 
of the payees, while the endorsement stands. Souwth- 
ern Bk. of Ga. vs. Mechanics Saving B’k, - 


4. Where two sets of notarial protests upon the same 
bill, are filed under the Act of 1836, both are entitled 
to be read without further proof by the Notary. Jd. 


5. About the time a note fell due, the holder went to the 
maker, and after conversing with him about the note, 
entered into an agreement with him, by which, in con- 
sideration of a promise,of 8 per cent. of usury, he was 
to wait with him twelve months on the note. The 
maker was then able to pay the note, and would have 


paid it, if pressed forits payment. Afterwards, he dealt 


in cotton, and broke. The endorser knew nothing of 
this agreement. ° 
Held, That he wasdischarged. Stallings vs. Johnson, 564 
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PURCHASER WITHOUT NOTICE. 


When a purchaser of land with notice of a prior un- 
recorded deed, sells to one without notice, the old deed 
being still unrecorded, the title of the latter will be pro- 
tected. Leeet al. vs. Cato et al. - - 


RAILROADS—THEIR LIABILITIES AND 
ACTIONS AGAINST, &c. 


1. In suits against a railroad company, if it appear that 
there were mutual faults, the party guilty of the greater 
wrong or negligence, must be regarded as an original 
aggressor. Macon and Western Railroad vs. Davis, 


2. When a railroad company has used a piece of ground 
as a wood-yard, for a long time, all persons building 
contiguous thereto, are chargeable with a knowledge 
of the fact,and of the right of the company to pile up 
wood upon any part of the premises, when it suits 
their interest or convenience todoso. Mucon and 


Western Railroad vs. McConnell, - - 
j 


3. If a railroad company hires or charters cars to any 
one, absolutely, the hirer cannot look to the company 
for damages in case of injury to his property as a com- 
mon carrier. His remedy for injuries must be on con- 
tract of hire, and the implied undertaking of the com- 
pany, that the hired cars are substantial and will be 
duly carried to their point of destination, &c. &.  £. 
Tenn. and Ga. Railroad vs. Whitile, - - 


See Injunctions, 4. 
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REFORMING CONTRACTS, 


When a party seeks to reform a contract, he should 
state distinctly what the true agreement was, which 
was intended to be expressed in the writing; andif the 
bill alleges contradictory statements, the defendant is 
entitled to abide by that most favorabie to him. JdZar- 
shall, adm’r, vs. Drawhorn, - - - 


REGISTRY LAWS—PRIORITIES UNDER. 


1. A. sold a tract of land to B., in April, 1834; the deed 
was recorded in 1840. A. sold the same land to C. in 
July, 1834; this second deed was recorded in 1836. 

Held, That the first conveyance would hold, neither 
having been recorded within time. Marlin vs. Wil- 
liams, - - - - - 


2. Where a purchaser of land, with notice of a prior 
unrecorded deed, sells to one, without notice, the old 
deed being still unrecorded, the title of the latter will 
be protected.—Brnnine J. dissenting. Lee et al. vs. 
Cato et al. - - : - - 


REMAINDERMEN AND TENANTS FOR LIFE, 


1. An estate given to A. for life or years, with remainder 
to B. does not make A. the trustee of B, as to b’s remain- 
der. Russell vs. Kearney, - - 


2. If the guardian of alegatee, whose 

over in remainder, if he should die bs 

the age of twenty-one years, sues for the 

the legacy, the defendant may amend his answer be- 
fore the hearing, and allege the embarrassed circum- 


stances, and perhaps, insolvency of the guardian, and 
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ask the Court that he may be required to enter into 
bond for the security ofthe remaindermen. Bowman, 


ex’or, vs. Long, guard’n, - - - 


RULE AGAINST SHERIFF. 


1. Money in Court, on a rule for its distribution, must 
be applied, as far as it goes, to the oldest lien attached 
thereon, provided there be nothing to affect the validi- 
ity of the lien. Thomson vs. McCordel, . 


2. Money in the hands of the Sheriff, belonging to one 
mercantile firm cannot be appropriated to the payment 
of cost executions against another firm. Lyon, Sheriff, 


vs. Wilcher, - - - 


SHERIFFS, LIABILITY OF. 


1. If a Sheriff collect money, and of his own accord de- 
posits the money in a Bank which fails, he is liable to 
respond tothe plaintiff. Piillips, ex’r, vs. Lamar, Sher- 


iff, - - - rm * 


2. The Court has no authority to make the Sheriff spe- 
cial bail in trover, founded on the Act of 1821. Ouf- 
law vs. Gilmer, - . - 


SHERIFFS’ SALES, LEVY, &c. 


1. That part of the statute pointing out the duty of the 
Sheriff, in making sale of property executed by him, 
and declaring that he shall advertise the sale in three 
of the most public places in the county, is dire ectory to 

ich omission 


the Sheriff only,and if he omit to do it, su 
a9) 9 

does not vitiate the sale; but any person injured by 

this neglect of duty, has a remedy against him, Hen- 


dricks vs. Davis, Sheriff, - - 
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2. To hold a person who refused to comply with the 
terms of Sherifi’s sale, liable for the difference between 
the price at which he bid off the property, and the price 
at which it was subsequently sold, the same property 
must have been resold, and resold as the property of 
the identical parties as whose property it had been bid 
off by him. Jd. 


3. Levied this 7/7. fa. on “the undivided interest of Ma- 
ry Moore and Henry E, Moore, in the following ne- 
groes,” &c., “ the interest being such as is conveyed to 
them by deed on record in the Bibb Superior Clerk’s 
office, by George W. Moore, 19th August, 1843, and 
recorded 8th September, 1843.” 

Held, That the levy in this cuse was sufficiently definite 
and certain. Solomon vs. Breazeal et al. - - 


SLANDER. 


See Pleadings, 2, 3, 4. 
STATUTES. 


An Act of the Legislature repealing laws and parts of 
laws militating against that Act, repeals an Act having 
conflicting provisions, so far only as the two Acts are 
repugnant to each other. Elrod vs. Gilliland, Howell 


§& Co. - - - - - 
TAXES. 


By the twelfth section of the Act of 1856, the Inferior 
Court of Terrell county were authorized to collect an 
extra tax for county purposes, of such per cent on the 
State tax, as to the said Court might deem necessary — 
and proper. From the sale of town lots the court-house 
had been paid for, and likewise the jail, lacking $1,300, 
and there were some $4,000 of assets still in hand. 
Three Justices of the Court met in chambers, and after 
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imposing 50 per cent on the State tax for county pur- 
poses, and ten per cent for bridges, they assessed 200 
per cent on the State tax for “ Public Buildings.” 
Held, That this latter tax was without authority of law 
and void. 
The provision in the 21st section of the Tax Act of 
1804, prohibiting judicial interference with the levy 
and collection of taxes imposed by that Act, does not 
extend to county and corporation taxes, nor to taxes 
which are not authorized by that Act, and the general 
tax Acts amendatory thereof. Vanover et al. vs. Jus. 
Inf. Court, - - . - - 


TIME. 


When of the essence of a contract. Taylor et al. vs. 
Baldwin et al. - - i p 


TRESPASS. 


A constable not being authorized to levy on negroes, 
when there is a sufficiency of other personal property to 
be found ; if he does, in that case, levy on negroes, ¢7es- 
pass will lieagainst him. Gorham vs. Hood et al. 


TROVER. 


1. In trover, by one having a partial interest in the chat- 
tel converted, he can recover only an equivalent for his 
interest, Russell vs. Kearney, - - 


2. Trover, when the proper remedy, and not assumpsit. 
Barlow vs. Stallworth, - - - 


TRUSTS. 


‘ 
When executed. Garrett, trustee, vs. Brock, 


See Husbund and Wife, 3. 
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TRUSTEES. 


A trustee purchasing property in his own name, ind 
paying for it with his own effects, holds it as his own, 
and it is subject to the payment of his debts, unless be- 
fore a judgment lien attaches it is transferred, bona fide, 
to his cestui gue trust. Stanley vs. Gilmer et al. 


VENDOR’S LIEN. 


When, in founding acity, certain lots are reserved, and 
dedicated by the founder to particatar public purposes, 
and the donees fail or refuse to accept the same, these 
lots revert to the grantor; and the vendor’s lien for the 
unpaid purchase money attaches upon said lots, or ra- 
ther has never been detached, inasmuch as the title to 
the same has never passed out of the donor, S¢i//, ex’or, 
vs. Mayor and Council of the City of Griffin, 


VOLUNTARY CONVEYANCES. 


The doctrine, that a voluntary conveyance must yield to 
a subsequent one, founded on valuable consideration, 
applies only where both conveyances are made by the 


same person. ussell vs. Kearney, - - 
WARRANTY. 


1. Patent defects, to which the attention of the buyer is 
3 

called, and against which he disclaims all purpese of 

holding the seiler responsible, are not covered by a war- 


ranty of soundness. JAfarshall, adm’r, vs. Drawhorn, 


2. That a vendee, (of a slave.) with warranty, sells with- 


out warranty, does not authorize the conclusion, that 


he waives his warranty. Dukes vs. Nelson, ex’or, 
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3. Although a person who holds a warranty of sound- 
ness of a slave, sells the slave without himself making 
a warranty of his soundness, yet, it does not follow, of 
necessity, that he sustains no loss by the slave’s un- 
soundness. That will depend on how much he gets 
for the slave, as compared with what he gave for the 
slave. Jd. 


4. A warranty of soundness, is not negotiable. /d. 


5. A breach of the warranty, is matter defensive, in a 
suit for the price. Jd. 


6. If an agent buy a slave in his own name, giving his 
own note in payment, and taking a warranty to him- 
self, he may, when sued on the note, set up a breach 
of the warranty in his defence. Jd. 


WILLS. 


1. S. H. executed his will and died. By the third item 
he bequeathed to J. F. H., his only child, certain prop- 
erty; and by the 6th item, he directs as follows: “In 
case my son S. dies before he arrives at twenty-one 
years of age, and without issue, all the property given 
hereinbefore to my said son, I give and devise to my 
blood relations, of nearest kin, to be equally divided 
among them.” J.F. H. died under twenty-one years 
of age, and without issue. At the time of the execution 
of the will,and death of the testator, M. H.,a widow, 
was the only surviving brother or sister of the testator. 
She had children. There were two families of ne- 
phews and nieces, the children of deceased sisters. 
The parents of the testator were dead. All of the fore- 
going facts, it was agreed, were well known to the testa- 
tor at the time he made his will. After the death of 
testator, and while his son was still in life, the only sur- 
viving sister died. 
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Held, That the children ef M. H. were not entitled to 
the whole of the contingent legacy, but that the families 
of the two other sisters were entitled to participate. 
Clifton et al. vs. Holton, adm’r, - - 


2. Jurisdiction of Ordinary as to revoking probate of, on 
account of birth of posthumous child, the place of tes- 
tator’s late residence having been cut off into another 
county since probate. Knight et al. vs. Knight, adm’r, 633 








